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^ fe#, 25 aife, 2007 

w.air. 648(3 t).— ii'sSMfrt 5RI w f=o=#rfe(t 30^ ^ 'jih+kI ^ ■a^oftra 

^iirai t :- 

3tl^ 

3M, 3#ig^p; Tif^, 3 #t ffeqr eTOTt 

5RT ^ ^ifsraR % 103' % ^ (1) % 31^ W=it, 3tsnTcT 

(1) at. fan Wtar, (2) ?it ^firfta arm, (3) i^it 3^aiT (4) ?tt 

(5) afR- (6) 9ft 

28 arft, 2006 ^ ■hiPm+i. TRga ^ 'nt t: 

f 

aft? TT^afft ft % 3q^#^T03% (2) % aqftk clftte 31 Klft, 2006 % 

?(4T sin dl^Hfyd w ?TO^ ?ia?ftt ^ aftftaftftrT ift?ft?Tr % ^ ft ftlefftR 

anftftr aft tr ^ ft ftp 4=ar ft ftfftaia % ai^xfta 102 ft? ?t5 (l) ft? sros (^) % aqftk 
TOi^ ??aw ^ ?wft ft? tftn? Iftftftci ftt Ri ft; 

aft? fddWd aaftftr ft ftf ?i?i^ ?ia?ftt, araftr (l) at. iftaa ^;ijr ^lafttar aft? 

(2) aft aiftftr far? tftf ft? ?iftR ft 3?a4 ?r a?ft ftt ft at ft; 

2211 GI/2007 (1) 
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STR ftqMn ^ WT fell t ‘ciciHH TFT ^ afiT ^ %Frm 

^ arf^ToEfeT ^ TI^ftcT 

aTFTPT ^ Tiri^ h<M4\, 3T?IFT TpijNH 3W<' 3#r eft TTcft^ 

% TW 4 vBFFft TFT ^ T^T ^ ^ ^RTM ^FTTT t; 

3tIt ^1-^1 ft ^ arfft^IZR fchqi t ^ fftftn fTp’l'^ Tf^T^, TIT^ aftr TTFT 3?ftTr 3TFftF 
'^ftr eft ftFW ftt?ft TRT^, TT^ftr 3 ^r ft^r ferRr ftte % mrw ^ Tft ft 

3ftT ft ^ ^F^Ff ftt t fe ft ^ FTT^ % ^ t aftr TTTT^ Tf^rftt ft TTftfftcT Fftf ^ ^TTTW 

^FF ftr FFFF TT^IFFT % 3FJEft>^ 102 % Tftg (1) % (FT) % aFTlF ift^^dl WlrT Fft t; 

■sftT fft^fer 3TFftF ft 3FRt TFT (FFTFF im) ft ftf I" fftr 1^)% ftftft FlFFlf ft ^ 

FT ftrgfe TlFT^ft % TRT^TTF^ (FllFT THTT) % TFT ft 3F% ft ^ Fft Ft ftt, ft 

fftr^ ftr Fmft f aftr fft^mF ^ fftrftcTr % FiFft ftft % ffttf, Ffft Fftt ftTrtcTT 
'^TTFftftri ^ ftt F fti erfftFTfftrT 1ft<6ni % Fft TffftFFT ftr 3TjE^ 103 % Tft^ (1) ftr arftftr 
TT^FFT ftr TTFer F# FSFTT^^ TIFFTT 3ftT”?T#fF, Ff FffftFF ^ ^mj ftft^ eft ftiW 

'fttr ftt fftftF frfftF FT arfftcFfftcT fF<tdI -% F?F ft ft, FFfft ftt^F F# ft; 

3TF: , 3TF, ft,^ 3TTo Fo fto FTFflF, FRTT FT TT^tRi, F^ arf ft ' lHF l Rd FTTFI ft fftr 
eft fF^ fFR 3TFT Fft FifftFT, FFT FTTFF WT eft ^ afft ftt IftftF Fft 
'■^ftFFTFTf IfTFcTT FT FFF ft ft, ftlFFH % 103 % TF^ (1.) % arftftr FFlft ftftF Fftt ft I 


10 ^ftiFI, 2007 -TO FT TT^rfft 


j:FT.,U FF-11026(7)/2007-fF. II] 
3TFFR 31TIF1FT, 3ETT Tlf^ 

FRF Picii-cR anftFr pici^Fd tfet 

OTtFT Ft 10001 

2006 c5T FTFcH TT. 35 

[ TftftFlF ^ arjt^ 103(2) ^ 3FftF TO^oRl ft 

TifftFiF ^ arjc^ 102(1 )(ft) eft 3iEfiF ftt IftftF afk eft cftcjRi ftrftt ftriF tiftf 
( efFP TTFl) Fft arpFftlm i 




[^IJ—lg^3(ii)] 
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m _ 

4 

^frfcfEipT ^ ^r^iate 103(2) ^ 3 r#T ^ ^ 31 w^. 2006 ^ 

^ fsn 8 n f^RT^ >!tteFT ^ srjxfe io 2 (i)(‘^) ^ ^ ^ 

* V 

^ f^ 3 mt?T (1) (eit^ w). (2) ^ 

(^rtht), (3) (eit^ w), (4) ^ 

(^ ^), ( 5 ) ^ tm\ ^ (^ w) 3fk (6) ^ 3T^ 1^ (^ m\) 

3 Tp!r^>^ Prfefi ^ im ^ 3 n^ ^ ^ ^ sfr 1 

2 . ■'pfrw w 3[%j5f^ 1%^ ■cf>T ]OT ^ I^TEpRT srf^^wr 

^ ^rfer, afe ^ 

^ dl'^^ 28 2006 ^ iJlRjchl Nidli^f W SIT ! ^iRlcpi ^ 'cif^Rdd W 

^f ^ ( 1 ) ^rt. fw (^ w), ( 2 ) ^ 31^ ’^m 1%, 

(cflcp wu) ^ ^ 3TRft^ ^ 3T^ ^ ^ ^ ^ t I 

3. TO ^ ^ ^ ^ ^ ^ 

3 Tpifcf^ ^ m ^ 

4. ^ ^tro TO^, SI'srfcT TOT^ sfr? ^ TOt^ TO5R ^ TO^T TO 

TO ^ ^ ^ TOtfe TO^ ^ 3{^ W ^ t I ^ Rf^ 

^f#RT it ^ 3Tp=rcf7TO 2IT ft? ^ Wftt aft^ i^lHltlVl 3TT#^ c^ TO^ ^ ’'T^ 

gR TO sn 3ft^ ^ ^^cTRi tM ^ TO?r it ^ srftTTO^ sn ft^ w 

TOWft fcm^RT ^ ^ TOW ^ TO StRtJ[ ^ TO STT I ^ ^ "TO ^ t ft? 

TOfWf TO TOT Vdfc^fed TO WH ^ TO t sflT 37WWi ^ TOftcT ^ ^ TOT 

cR^ ^ 3?^^ 102 (l)(^ ^ 31^ ftrSdT TOTO TO eft t I ^TOF 3ltT 

' 

TOW ftWT t ft? TOU^ ^ TO TOT TOft ^ TOM ftftWT ft#^ TOft/ 
ijRdl^ ' ^ ft /f^jl ’ ^lftcbK ^ FTOR ^ f afrr TOTT ^?TTO ^ TOW ^ ft? 

3TTO ^ ^ TO 
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5. ^ ^ ^ eRT fSn 91T ^ 

^ ^ an ^ 3T#n ^ ^ ^ i mf^nn 

n^ nr n?i %f%nt ^ mM\ ^ ^ nrl^ ^ anrnf^ 

^ 3t?ff^^ afr I f^rgf^ ^ ?Trte ^ ^ cfit sroif^ 

^ t 1% nwen 103(1) ^ t^sBt ^ srjBH 

^ ^ arf^cbiRdi 3i?nfn t .| ^ 

3T^ Rr^ ^ granf^n t ^fRfrn nmn Trnn ^ (T^antsTR 1953 

201); nrnnT Rinte arnfm (TT^n^anr 1965 1892); Picihd 

311^ tnr (n^n^anr 1978 I609)] 1% Tif^arpf ^ 315^ 103 ^ 

3i?fnT 7F^;nf^ sik Rciidn sn^tm c^ ^ ^ ^ ^ ^ ^5:7 t 

f^ W TRK TT^ ^ ^4 ^3Ff^ Rc|*ix]H ^ WTO, ^TOT 

^ I 3n#n 13 sito, 2006 n?r ^ ^ w ^ 

dMcW^ 5 TT^-, 2006 TO ^ TOT TO an I ^ WT^ TO 

^\i vJtr nS tot ^ an 3n#fi ^ sT^rfcr totto^ ^ 1^ ^ 

3fR 3Tn^W ^ fn 18.8.2006 ^ 3rR ^^JTO ^ ! ^3^ 8.9.2006 TO 3TOT 
"TOY TO^ fcTn TTf an t 

6. 7.9.2006 nr^ TO ^ ^ ^ t^nr % ^ 3 tw n3tr 

TO^ ^ f^ TO TOT? sfR 3T^T5n ^ I c^TO TOT&nt ^ TO ^ 

I 3nnVn ^ tot ^ ftror ^ 37jTreT w IcIto f^ 3fR 
TOniT^ sr?5n to^ ^ ^ TRa} to^ ^ 3.10.2006 to ^ 3 fR tot l 

7. RrroR? TOT srnRr TOf^ ^ wro nr^ ^ ^ totot^ rt ^ #?tor 

3n^ ^ ..3TP5^ 103(2) ^ 3TafR ^ Rlf^ 3TRTcnRT? RsjicTT 
^ wn n^ vi^ mIc T 3Tn^ to ^ ^ to^ to^ ^ ^ % TOcT ^ 

TO.^ 3fR iilH^^V l 3TOW ^ TOR ^ W^ TOar ^ ^ 3fR Wf^T ^3^ TOTO ^ 
3fR ^1i c^TO ^ RTO ^ 71^ RrTO 3ft7 TORI^ ^ fcTTOT ^ ^ TOR ^ 
W ^ TO^T ^ RTOR ^ 7^^ ^^TTO TOTO^ StRoTO TO^ n? RPl^xjq fcTOT I 






[^U— 
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^ 18 2006 ^ ^ 3?teftRT ^ W ^ Pi^f^ ^ 

f^5J^ ^ ^ ^ ^ IT? ^ ^ Pr^R^ c}ft cTpte 1T?5?T 

^ 1^ ^ 3^klTT^ v3^ '^om aft? ^ Hciid^ % f^ I 

8. % cTT^ 28.12.2006 ^ v3^ ^3?^ IR? ^ WT RrU 8?T Rt ^ 

vjfRft ^ 2 3ife, 2002 t Pr^ 3jk cih^wR Rcrrnfr ^ srPtPRm, i983 ^ 
gM 4(4)(^ ^ Prt€mt ^ 3T5?TK slk ^ (^M^ M. 

"5^4 ^ ?T^ ^ ^ ^ Pl^cW RriT “W 2JT ^ % gf 14^ efr^ W ^ 

^3^ PicltrPT ^ ^tP^JTFRTOT sjerrf, 2004 # ^ ^ ^ ^ ^ SIT I 

3?fcrf^ ^ WcRI C^ ^ 3lk ■'H^ctjjRdt fcrm ^ cnte 8 W^, 1984 ^ 
srfsRjxRT gRT 4(ii) ^ 3f5?TR ^ gg cprf ^ ^ ^ ?F 

^ ^ ?Rf^ ^ Rrgg ^ 4^' ^ wrar t Irt ^ 

PmtPRT Rrtt ^mr stt i f?T ^ ?r^ w 'HPiciMg* ^ a , 2004 
■m cbtgfd^ WRr ^ 5R^ I w t % ^ ^ wr ?Rg ^ 

sfT ^ ^rrto 2.4.2002 ^ ^ ^ ^ ^ ^r w ^ 

^) PicilRid RrH W 9|T I ^ uM ^ yPlPlRccI 3?RPTO, 1951 ^ £IRT 69 ^ 
^WRT (2) ^ ^ 3T5?TR ?n^ 13.5.2004 ^ cf!^ ^ ^ ^ ^3?T^ 

Pfclt^ W ^ ^ WT ^ 

9. cjTcfm vM ^ 3?te-^, 2004 ^ sTRfrfef ^ ^ Pmfe 4 efr^ 

w % W2I ^ PratPRT Rnrr w sjt i ^ ^ w 

cRfTTFT ^ m ^ Pr^lWH ^ ^ afl^ ^^Tcf? (cld^H 3lk‘cPRqfcT 

Rcmrf ^ ??g?g ^ ^gRR sn 1■^OTT -m im 

/ 

«!t ^cTOi ^ ^ srf^ra?^ ^ ^ tr, ^ t, ^ site-’Tt, 2004 # 
c^rsp ■•fmr ^ fcTi? f^raftR ^ wr 3ik ^5^ 13^ Rtinn sft 1 w ci^ 

^ ^ W<Mc(l ^ ^ET t ^ .qiRichl ^ 

^ w?ft ^mr ^ ^ w sjt 1 ^ drfi i <?nH 

. '?)^TI ^ ^£T <f ^ ^ ^ *r ^ ^ ^ aidWdid l ’iff t 
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2004 ^ ^ ^ ^ ^ "^rrsT ^ ^ ^ vjfH^ 

ttttt SIT (fTW ^ ^ filTg 3jk WT W 

^ ^ 2006 ^ 10, 3 Oik 7-8 ITSTT 36 ^ 3TT^ ^ 

07.04.2006, 06.06.2006 3fr7 31.7.2006 ^ TTTT ) ! 

10. 3fk i4l4)^l vT#T[ 3.1.2007 ^ ^37R ^ 3Rr ^^TTcit % W2T 

^ ^iPT fcfrJTT SIT j!fT ^ fc^H ^ 31.12.2001 ^ 14.10.2004, 31,1.2002 

i\ 14.10.2004 3fk 13.2.2003 % 14.10.2004 ^ ^ 3T^ 

^ TRET ^ aiwrfkR TT^, snTfprr ^ T#rf% (^arrf) tr?r 

3^7 RR MRTH TTf^ff% ^ 3TE2TaT (^xTT-^ kk) ^ W{ jclkTR tR- ^ | 

11. ^ Hf, 2004 ^ OTTifrfkcT cft^ TPTT ^ TTfETR^ I^TcrfxR ^ TTTT^ 

(k;^; ttr) tt^ ^ ^ ^ ^ Piciir^d fern w SIT I ^ ijgpR ^ 3fk TTPfkr 
W^[ ^ RHcbl^ ^ ^ RUT t % ^ 2004 ^ ktR TRT 

^ ^ TiTT ^ RTT^ Picj^H ^ 3fk 7RRT sfk OTT^lk ^ 

TR7R RT ^ RT SIT [ 

12. TiMy)<Rl ^ "kST RTT ^ j% cj]^] 5lcTrf^Tff ^ HTHet ^ URTRT ^ 

kTR TRT c^ TRTTfr ^ ^ ^ ^if sff i ^ 

pRi??rr jrm^ f i ^ ir^mPra? fMr son if ^ fr ^ 

4 # c^ ^ 3tt7 «ft 3?f?rEi^ PR^mart g>r 

^ cfjt^ PR#3r airaWcT ^Rcit 15fr fMrpr ^ 1%;^ ^ jip^ | ;fff^Envr ^ 
313?^ 103(1) ^ 3i#T -^TTia ugrar ^n ^fppctr t i aiRfm nra ^ 

Sltete f^ralrR ^ IR=T ’IR cBtt to arfifcJIcR ZRt^ 3ri?Icf>TRm 

t I PratxR 3^ 3T8ife ft#ER (iRRi gfr fjRmR i> gpi^ 

311,-aic; 329(s) sfR clRp nfclPlfeg 3lfS|P|ii4, 1951 c^ iTTg 6 ^ STSiRT 7T?f^ ^3^ 

'■^igicra' ^ TnrsT 30191 go wctf t' g fcp at^-aiq 103 (1) SRfRr ^ R^gfr i ^si 1 

g?RTH gif^icin gmi gg? 3RigiT 3igsi c^crm gfRft sfR # % t 5 ^ jicrr 

^tirg ii 3fje^ 103(1) ^ l^sHf ^ arpR ^RRar f | 

» 
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13. ^ ^ ^ c^cTO ^jfr^ -■^^sr ^ ^ ^ ft#cR 

3TT7ft7T ^ ^ 3n?RT ^ ^ ^ ^TTST c|lf^^' ‘^jfRTr t ^ vjft^it sft? ^ 

cfft 3T%Ff^ f%fefT ^ ^ ^ ^ ^ 3?fE^ 

102(l){cp) ^ f^^FTf ^ ^ ^cTcf^ ■zf^TT t I 


F.A F./- f./- 

(w.^. (l^. M\miH^l4)) (^f#T 

f^tcT^R sn^cRT ^ ^[suT PrafiR 3n^^ 

WT r^f^ecft 
cF^ : 19 2007 

MINISTRY OF LAW AND JUSTICE 

(Legislative Department) 

NOTIFICATION 

, New Delhi, the 25th April, 2007 

S.0.648(E).—^The following Order made by the President is published for general information:— 

ORDER 

Whereas a petition dated the 28*'' March, 2006 raising the question of 
alleged disqualification of six Members of Parliament, namely, 
(1) Prof. Vijay Kumar Malhotra, (2) Shri Santosh Gangwar, 
(3) Ms. Jayaben Thakkar, (4) Shri Kiren Rijiju, (5) Shri Kailash Joshi and 
(6) Shri Ajit Kumar Singh, under clause (1) of article 103 of the 
Constitution has been submitted to the President by Shri Vikas Kumar ' 
Arya, Advocate & Secretary, All India Lawyer’s Forum for Civil Liberties; 

And whereas the opinion of the Election Commission has been 
sought by the President under a reference dated the 31*' March, 2006 under 
clause (2) of article 103 of the Constitution on the question of alleged 
disqualification of afore-mentioned six Members of Parliament as to 
whether they have become subject to disqualification for being a Member 
of Parliament under sub-clause'“(a) of clause (1) of article 102 of the 
Constitution; 
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And whereas the Election Commission has already tendered its 
opinion with regard to two Members of Parliament, namely, (1) Prof, Vijay 
Kumar Malhotra, and (2) Shri Ajit Kumar Singh; 

And whereas the Election Commission has stated that the present 
opinion relates to the question of alleged disqualification Shri Kiren Rijiju 
and Shri Kailash Joshi; 

And whereas the Election Commission has proposed that the 
opinion in respect of the remaining two Members of Parliament, viz. 
Ms, Jayaben Thakkar and Shri Santosh Gangwar, will be tendered 
separately; 

And whereas the petitioner has alleged that Shri Kiren Rijiju was 
holding the office of the Member, Khadi & Village Industries Commission 
and Shri Kailash Joshi was holding the office of the Member, National Oil 
Seeds & Vegetable Oils Development Board and the petitioner has 
contended that these offices are offices of prolit and the Members ol 
Parliament have incurred disqualification under sub-clause (a) of clause (1) 
of article 102 of the Constitution on account of their holding the respective 
offices; 

And whereas the Election Commission has rendered its opinion {vide 
Annex) that as in both the cases, the appointments'to the offices in question 
were made prior to their election as Member of Parliament (Lok Sabha), 
these are cases of pre-election disqualification and being a case of pre¬ 
election disqualification, if at all any disqualification is attracted, the 
question of alleged disqualification cannot be raised before the President 
under clause (1) of article 103 of the Constitution and, therefore, the 
petition in so far as it relates to the question of alleged disqualification of 
Shri Kailash Joshi and Shri Kiren Rijiju is not maintainable. 

Now, therefore, I, A.P.J. Abdul Kalam, President of India, do hereby 
hold that the petition of Shri Vikas Kumar Arya in so far as it relates to the 
question of alleged disqualification of Shri Kailash Joshi and Shri Kiren 
Rijiju, Members of Parliament (Lok Sabha) is not maintainable under 
clause (1) of article 103 of the Constitution. 


10th April, 2007 


President of India 


[F. No. H-11026(7)/2007-Leg. II] 
Dr. BRAFIM AVTAR AGRAWAL, Addl. Secy. 


[qpTH—Tg^3(ii)] 
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ANNEX 

NIRVAGHAN SADAN 

Election Commission of India 

ASHOKA ROAD, NEW DELHI -110 001 
Reference Case No. 35 of 2006 

[Reference from the President under Article 103 (2) of the Constitution] 

In re: 

Alleged disqualification of Shri Kireri Rijiju and Shri Kailash Joshi, Members of 
Parliament( Lok Sabha), under Article 102-(1) (a) of the Constitution 

OPINION 

A reference dated March, 2006 was received from the President of India, 
under Article 103 (2) of the Constitution, seeking the opinion of the Election Commission 
on the question of alleged disqualification of six MPs, viz, (J) Prof. Vijay Kumar 
Malhotra (Lok Sabha), (2) Shri Santosh Gangwar, MP (Lok Sabha), (3) Ms. Jayaben 
Thal^ar (Lok Sabha), (4) Shri Kiren Rijiju (Lok Sabha) , (5) Shri Kailash Joshi (Lok 
Sabha) and (6) Shri Ajit Kumar Singh-(Lok Sabha), for being Members of the Parliament 

under Article 102 (1)(a) of the Constitution. 

2. The question of alleged disqualification of the aforesaid six persons was raised in 
a petition dated 28th March, 2006, submitted to the President by Sh. Vikas Kumar Arya, 
Advocate & Secretary, All India Lawyers’ Forum for Civil Liberties (AILFCL). Out of 
the six MPs mentioned in the petition, the Commission has already tendered its opinion 
with regard to (1) Prof Vijay Kumar Malhotra (Lok Sabha), and (2) Shri Ajit Kumar 
Singh, MP (Lok Sabha). 

3. The present opinion relates to the question of alleged disqualification of Shri Kiren 
Rijiju and Shri Kailash Joshi (two of the respondents in the petition). 

4. The Opinion in respect of the remaining two MPs, viz. Ms. Jayaben Thakkar and 
Shri Santosh Gangwar, will be tendered separately as the enquiry into their cases is still 

enjoy-3 ; . 
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underway. The allegation in the petition with regard to Shri Kiren Rijiju was that he was 
holding the office of the Member, Khadi & Village Industries Commission and regarding 
Shri Kailasli Joshi, the allegation was that he was holding the office of the Member, 
National Oilseeds & Vegetable Oils Development Board. The petitioner has contented 
that ihe above mentioned offices held by the respondents are offices of profit and the 
respondents have incurred disqualification under Article 102 (1) (a) on account of their 
holding the respective offices. The petitioner has further slated the respondents have 
been entitled to various financial benefils/perks/privileges on account of holding the 
offices of profit and, as such, the respondents have become disqualified with 
retrospective effect for being members of Parliament. 

5. fhe petition was, however, not accompanied by any document to support the 
contention that the offices to which the respondents had been appointed were offices of 
profit under the Government. I hc petition did not even contain the basic information 
about the date(s) of appointments of the respondents to the offices referred to in the 
petition. The date of appointment of a Member to an office is vital to determine whether 
the case falls within the jurisdiction of the President to decide in terms of Article 103 (1). 
It is well settled by catena of decisions of the Supreme Court (See Election Commission 
Vs. Saka Venkata Rao (AIR 1053 SC 201): Brundaban Naik Vs. Election Commission 
(AIR 1965 SC 1892); Election Commission Vs. N.G.Ranga (AIR 1978 SC 1609)} that 
under .Article 103 (1) of the Constitution, the President and the Election Commission can 
look into the questions of only those offices to w'hich the Members of Parliament are 
appointed after their election as such Members. The petitioner was, therefore, asked to 
fiirnish, by 5^'’ May, 2006, specific information in that regard, vide the Commission’s 
Notice dated 13^^ April, 2006. When there was no response from him for a considerable 
lime, the Commission issued another notice to him, on 18.8.2006, giving him further 
opportunity to furnish the requisite information. He was asked to submit his reply by 
8.9.2006. 


[^11—7g^3(ti)] 
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6. On 7.9.2006, the petitioner submitted a letter stating that he would require four 
more weeks to submit his reply. He^only furnished the postal addresses of the 
respondents. The Commission considered his request for extension of time and granted 
him further time up to 3.10.2006, to enable him to submit the desired information. 


7. As even after expiry of the extended deadline, the petitioner did not furnish any 
, infonnation oc any turther reply, the Commission decided to obtain the relevant 
infonnation directly from the Ministry of Agro and Rural Industries in respect of the 
office of Member, Khadi & Village Industries Commission in the case of Shri Kiren 
Rijiju, and ft-om the Ministry of Agriculture in respect of the office of Member, National 
Oilseeds & Vegetable Oils Development Board in the case of Shri Kailash Joshi, to be 
able to give its opinion to the President on the question of alleged disqualification 
referred to the Commission under Artftde 103(2). Accordingly, vide letters dated IS* 
December 2006, the Commission requested the Ministiy of Agro and Rural Industries 
and the Ministiy of Agriculture to fiimish the date(s) of appointment(s) of the two 
respondents to their respective offices together with the terms & conditions of their 

appointment to the alleged offices, 

\ 

8. The Ministiy of Agriculture, vide their reply dated 28.12.2006, stated that Shri 
Kailash Joshi was appointed as a Member of National Oil Seeds and Vegetable Oils ' 
Development.(NOVOD) Board,’ Gurgaon, in terms of section 4(4)(e) of the National 

Oilseedsand Vegetable Oils Development Board Act, 1983 with effect from 2 "“ April, 

2002 and that he ceased to be such member of the NOVOD Board in July, 2004 
consequent upon his election to the 14'“ Lok Sabha. Further, as per section 4(ii) of the 
notification dated 8'^ March, 1984, of the Ministiy of Agriculture. Department of 
Agriculture and Co-operation, a member of the NOVOD Board shall cease to be member 
of the Board if he ceases to be Member of the House of Parliament by which he was so 
elected. They also submitted, the Office Memorandum dated 8'^ July 2004 of the Rajya 
Sabha Secretariat in this regard. It is seen that Shri Joshi was a member of the Rajya • 
Sabha when he was elected (by the members of the Rajya Sabha) as a member of the 
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NOVOD Board on 2.4.2002. Shri Joshi ceased to be a member of the Rajya Sabha with 
effect from 13.5.2004 upon his election as a member of the Lok Sabha on that date as per 

the provisions of sub-section (2) of Section 69 of the Representation of the People 
Ac[J951. 

9. Shri Kailash Joshi was elected as a Member of' the Lok Sabha at the general 
election to the House of People held in April-May, 2004. Thus, Shri Kailash Joshi was 
holding the office of the Member, National Oilseeds & Vegetable Oils Development 
Board prior to, and at the time of, his election as current member of the Lok Sabha. Thus, 
the question raised in the present petition relates to alleged disqualification, if any, of Shri 
Kailash .loshi, which existed at the time of and prior to his election to the Lok Sabha in 
April-May, 2004. As regards his membership of the Rajya Sabha at the relevant time, he 
had ceased to be a member of the Rajya Sabha long before the present petition was filed, 
fherefore, there is no need to look at the implication of his appointment with regard to 
the then membership of the Rajya Sabha, as with the cessation of his membership in that 
House in May,2004, the issue ceased to be a live issue (kindly see the opinion dated 
07.04.2006, 06.06,2006 and 31.7.2006 of the Commission in Reference Case Nos. 10. 3 
and 7-8 &36 of 2006 relating to Shri BaJvir K. Punj, Shri Nilotpal Basu and Dr. Karan 
Singh ( .Members of Rajya Sabha). 

10. Ihe Ministry of Agro and Rural Industries, in its reply dated 3.1.2007, inter-alia, 
stated that Shri Kiren Rijiju held various offices as part-time Member, KVIC, Member, 
Standing Finance Committee(V.l.) of the Commission and Chairman (NE Zone) of Zonal 
Certiiicalion Committee, in respect of khadi and polyvastra during the period from 

31.12.2001 to 14.10.2004, 31.1.2002 to 14.10.2004 and 13.2.2003 to 14.10.2004 
respectively, 

11. Shri Kiren Rijiju was also elected as Member of Parliament (Lok Sabha) at the 
general election to the House ol People held in May 2004. Thus, from the information 
furnished by the Ministry' of Agro & Rural Industries, a is seen that Shri Kiren Ryiju was 
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holding the office of the member of Khadi & Village Industries Commission prior to, and 
at the time of, his election as member of the Lok Sabha in May, 2004. 

12. From the above, it is seen that in the case of both the respondents, the 
appointments to the Offices in question were made prior to their elections as‘members of 
the Lok Sabha. Hence, these are cases ’of pre-election disqualification, if at all. In view 
of the well- settled constitutional portion, referred to above, in above-mentioned 
paragraph 4, the question of the alleged disqualifications of Shri Kailash Joshi and Shri 
Kiren Rijiju, bein^ case of pre-election disqualification, if at all any disqualification is 
attracted, cannot be raised before the President under Article 103(1) of the Constitution. 
The Election Commission also has no jurisdiction to express any opinion on the question 
of such alleged pre-election disqualification. Cases of pre-election disqualification, i.e. 
disqualification existing on the date of election can be raised before the High Court- 
concerned, under Article 329(b) of the Constitution and Part VI of Representation of the 
People Act, 1951, and not before the President under Article 103(1). The present petition, 
in so far as it relates to Shri Kailash Joshi and Shri Kiren Rijiju, is thus not maintainable 
before the President in terms of Article 103(1) of the Constitution. 

13. The reference received from the President in respect of Shri Kiren Rijiju and Shri 
Kailash Joshi is hereby returned with the opinion of tjhe Election Commission, to the 
effect that the petition raising the question of alleged disqualification of Shri Kailash 
Joshi and Shri Kiren Rijiju is not maintainable before the President in terms of Article 
lG2(l)(a) of the Constitution of India. 

Sd/- Sd/- 

(S.Y.Quraishi) (N.Gdpalaswaini) 

Election Commissioner Chief Election Commissioner 

Place: New Delhi 
Dated: 19"’ February, 2007 


Sd/- 

. 

(Navin B.Chawla) 
Election Commissioner 
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